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LEGAL MAXIMS, No. 3. 





EFFECT OF IGNORANCE. 


WE will now advert more particularly to 
the maxim “ [gnorantia juris non excusat.” 
Ignorance of law, or error respecting it, isno 
such excuse as will avert the legal conse- 
quences of either ; “ for no one can be pre- 
sumed misconusantof the law by which he is 
governed.” (Plowden, 342, 184.) This max- 
im is mainly in regard of the public, that 
iguorance cannot be pleaded in excuse for 
crimes. (Per Lord Chancellor King, in 
Lansdown v. Lansdown, Moseley’s R. 364.) 
“Ignorance of the law (though invincible) 
doth not excuse as to the law but in few 
cases, for every man is bound at his peril 
to take knowledge what the law is, as well 
the law made by statute as the common 
law.” { Doct. § Stud. 16th edition, p. 250, 
Dialog. IL. chap. xlvi.) Hale thus illus- 
trates this maxim:—‘ Ignorance of the 
municipal law of the kingdom, or of the 
penalty thereby inflicted on offenders, does 
not excuse any who are of the age of 
discretion and compos mentis from the 
breach of it, because every such person is 
bound to know the law, aud presumed so 
to do.” (1 Hale's P. C. 42.) 

The reason for the maxim is that of ne- 
cessity. It prevails, “not that all men 
know the law, but because it is an excuse 
which every man will make, and no man 
can can tell how to confute him.” Selden 
(as quoted in the 2d edition of Starkie on 
Slander, Prelim. Disce., p. cxl., note; and 
see, per Holt, C. J., in Phillips v. Bury, 2 
T. R. 358, note; and, per El/enborough, 
C. J.,in 2 Hast, 472, Bilbie v. Lumley.) 

Blackstone says, a mistake in point of 
law, which every person of discretion not 
only may, but is bound and presumed to 
know, is in criminal cases no sort of de- 
fence. Ignorantia juris non excusat, is as 
well the maxim of our own law as it was 
of the Roman. (4 Comm. 27.) But it 
seems, that persons under the age of 

27 





twelve, having discretion, and knowing 
good from evil, shall not have a corporal 
punishment under a penal statute, except 
in the case of the old maxim of the law 
for eschewing murders and felonies, that 
if an infant do either at such years as he 
has discretion to know the law, he shall be 
punished as if of full age, (for maditia sup- 
plet etatem,4 Bla. C. 23.) He may, however, 
it seems, forfeit his goods under a penal 
statute; but these cases are not on the 
ground of ignorance, but on that of pun- 
ishing or not punishing persons who, 
though not ignorant, are of tender age. 
(Doct. § Stud., chap. xlvi.) The rule ma- 
litia supplet etatem is here amplified by Sé. 
German. 

The operation of the principle, that ig- 
norance of the law shall not avail, is also 
carried out in civil cases, even where an 
obscure local act has been overlooked ‘if 
the legislature has declared it a public act; 
for that clause, though merely for the pur- 
pose of simplifying proof of it, makes it 
part of the general law of the land, which 
all are bound to take notice of. (Parker 
v. Elding, 1 East, 352, recognized in West 
v. Turner, 6 Ad. & Ell. 614; see Wood- 
ward v. Cotton, 4 Tyr. 689; 1 Cr. M. & R. 
478; Beaumont v. Mountain, 10 Bing. 
404. 

In the well known case, Bilbie v. Lum- 
ley, (2 East, 469,) an underwriter sued an 
insured to recover a loss paid by him on a 
ship policy. A material letter, not com- 
municated to the insurer at the time of ef- 
fecting the policy, was shown him before 
the adjustment; so that, though not ap- 
prized of the aw, that the concealment of 
the letter vitiated the policy, be had full 
knowledge of the facts on which that law 
arose. The court held, that the under- 
writer could not recover, and declared the 
principle to be now well established — 
“ That, if a party, voluntary and with full 
knowledge, (or means of knowledge,) of 
all the facts of a case, pays the money, he 
cannot recover it back on account of hav- 
ing made the payment in ignorance of the 
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law applicable to the facts.” (And see 6 B. 
§ Cr. 677, per Bailey, J.) The court en- 
forced the bill against him on that subse- 
quent promise, it having been made lung 
after the dishonor, and with knowledge of 
all the facts, saying that the defendant 
could not defend himself on the ground of 
ignorance of the law when he made the 
promise. (Stevens v. Lynch, 12 East, 38. 
See Gomery v. Bond, 3 M. & Sel. 378.) 

Again, a purchaser of land or goods will 
not be protected by his ignorance of a bet- 
ter title to them in some one who was not 
party to the sale. (Doct. & Stud., Dialog. 
II., chap. xlviii.) 

Coke says, ‘* I[gnorantia lectionis et lin- 
gue,” (viz. not knowing howto read a deed, 
or, not understanding the language in 
which it is written,) may excuse the in- 
tended obligor from executing and deliver- 
ing it; but ignorance of its sense and ope- 
ration in point of law, will not. (2 Rep. 
3 3.) 

But, in cases brought before courts of 
equity, when dealing with matters exclu- 
sively bolonging to that jurisdiction, relief 
is afforded against ignorance of the law. 

Of four brothers, the second died; the 
eldest entered his lands, and the youngest 
claimed them. They applied to a neigh- 
boring schoolmaster for his opinion, which 
he gave in favor of the youngest, on the 
ground that lands could not ascend. The 
eldest thereupon agreed to divide the land 
in dispute with the youngest, declaring he 
had rather do so than go to law, though he 
had the right; and executed a release of 
the moiety to the youngest, and a bond in 
a penalty for his quiet enjoyment of it. 
The youngest afterwards died, leaving an 
infant son, on whom the moiety descended. 
Lord Chancellor King decreed, that the 
bond and conveyance should be delivered 
up to the eldest brother, as having been 
obtained "by mistake and misrepresenta- 
tion; declaring, that deeds so executed, 
could nut be sustained in a court of equi- 
ty. (Lansdown v. Lansdown, Mos. Rep. 
364.) See this case commented on by 
Leach, Arguendo, 2 Meriv. Rep. 233, 328. 

In Bingham v. Bingham, (1 Vesey, 126,) 
the plaintiff was entitled to an estate, and 
was fully apprized of the instrument which 
created his title to it. He had an oppor- 
tunity of considering the effect of the in- 
strument, and of taking legal advice on it; 
yet, under a mistake of his rights, arising 
from a gross ignorance of the law, bought 
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the estate from the defendant, who had no 
claim to it; yet the court of equity decreed 
for the plaintiff, with costs. 

In Turner v. Turner, (2 Chan. Rep. §1,) 
there was a mutual mistake of parties as 
to title, and the court of equity relieved. 

In Pusey v. Deshouverie, (3 P. W. 321,) 
a daughter released her rights to her or- 
phanage share by the custom of London. 
She was at the time ignorant of her right 
under the custom, and of its value, though 
told she might have ber orphanage share. 
No fraud appeared ; but the court of equi- 
ty would not suffer the heir to take advan- 
tage of her ignorance, whether of law or 
fact. (And see Arguendo by Leach § Bell, 
in Cholmondeley y. Clinton, 2 Meriv. 237, 
274.) 

However, the mere circumstance, that 
the principles of a court of justice are, in 
the main, those of equity, will not enable 
it to dispense with the positive enactments 
of a statute, though every party to a parti- 
cular transaction, thereby rendered illegal, 
may have been ignorant of its character 
and consequences. (Ez parte Brine, inre 
Budgett, 1 Buck’s Bankruptcy Cases, 19, 
109, on 5 Geo. 2, c. 30, § 24, the case of a 
petitioning creditor receiving his debt in 
full.) 

The rule has always been that, if a man 
has actually paid that, which in equity and 
conscience he ought to discharge, though 
not compellable by law to do so, e.g. a 
debt barred by the statute of limitations, 
or contracted in infancy, he shall not 
recover it again. (See per De Grey, 
C. J., in Farmer v. Arundel, 2 Bla. Rep. 
825.) 

But, where money is paid under a mis- 
take, (not adding of law or fact, see 5 
Taunt. 154, per Gibbs, J.,) which there 
was no ground to claim in conscience, it 
may. (See per Lord Mansfield, Bize v. 
Dickason, 1 T. R. 286, treated as a single 
case by Sir James Mansfield, 5 Tawnt. 
162.) 

Where, without fraud or any mistake in 
matter of fact, or ignorance of fact, money 
has been paid, it cannot be recovered back ; 
forignorantia legis nonexcusat. (See per Bul- 
ler, J., in Lowry v. Bordieu, Dowg. 471; as 
relied on per Gibds, J., in Brisbane v. Da- 
cres, 5 Taunt. 153.) But this application 
of the maxim, by Bud/er, J., is impugned 
by Chambre, J., who puts the case of Low- 
ry v. Bordicu on the ground, that the trans- 
action being illegal, (e. g. insuring a ship 
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In the Matter of the Petition of C. W. Holmes. 








without having interest in her,) the maxim 
applied “in paridelicto potior est conditio de- 
Sfendentis ;” accordingly, after the ship had 
arrived safe, the insured failed to recover the 
premium paid. (Brisbane v. Dacres, 5 
Taunt. 158. See, also, by Lord Mansfeld, 
Doug. 471.) é 

However, if an officer of the law re- 
ceives a larger fee than he is entitled 
to by statute, in ignorance of the law, 
and acting on long usage in a particu- 
lar county, the surplus is recoverable ; for 
the positive enactment must prevail. (Dew 
v. Parsons, 2 B. & Ald. 562.) 

Even a court of law has relieved against 
a cancellation of a deed, which took place 
under a mistaken opinion, that its objects 
were answered by a will of a subsequent 
date. They held, that the deed was can- 
celled, either by a mistake of fact, as to 
having made a provision by will for rais- 


ing money, which had not been so made, 


or of law, as to the effect of the will as it 
stood in reality; and, that in either point 
of view, the deed should be enforced. 
(Perrott v. Perrott, 14 East, 423; Onyons 
v. Tyrer, 1, P. Wms. 345; 2 Vern. 742; 
Prec. Ch. 459; Burtenshaw v. Gilbert, 
Cowper, 52; Hyde v. Hyde, 1 Abr. Eg. 
409 ) 





IN BANKRUPTCY. 





OU. S. District Court of Maine at Portland. 
Before the Hon. Justice Ware. 


In the Matter of the Petition of Cuar.es 


W. Houmes. 


When the bankrupt law came into operation, it sus- 
pended all action upon future cases, arising under 
the State Insolvent Law. Where, however, the 
jurisdiction over a case, has been acquired by the 
state tribunals before the bankrupt law was in force, 
and rights have been acquired under the proceedings, 
the bankrupt law has nota retroactive operation to 
invalidate proceedings that were legal at the time 
when they took place, but the state law, having at- 
tached and fixed the rights of parties, they are en- 
titled to proceed in the matter, and have the estate 
settled and distributed in conformity with the pro- 
visions of that law. 

Where a debtor made an assignment for the benefit of 
his creditors in April, 1836, with a proviso that the 
creditors should release and discharge him from their 
debts in consideration of the dividends they might 
receive :—Held that, although such an assignment 
is in itself an act of bankruptcy, if made while the 
bankrupt act is in force, yet such assignment, hav- 
ing been made before the bankrupt Jaw came into 
Operation, the bankrupt law does not, by relation 


back, have the effect of rendering it void ab initio.* 
Held, also, that the crediturs who came in under 
such assiynment, were nut preferred creditors. 


Tue circumstances of this case appear 
in the opinion of his honor. 

Howard and Osgood, for the bankrupt. 

Ware, J. The first question, which has 
been argued upon the agreed statement of 
the facts, is, whether the assignee, under 
tlie voluntary assignment, shall retain and 
administer the estate under the state insol- 
vent law, or the assets shall pass to the as- 
| signee of the bankrupt to be administered 
in bankruptcy. 

The assignment was good and valid to 
_ pass the property under the statute of 
| Maine, of April 1, 1836, unless it was ren- 

dered void by requiring of the creditors a 

| discharge of the debtor, as a condition of 
| their becoming parties to taking any ad- 
| vantage under the assignment. The act 
requires that all assignments made by debt- 
| ors for the benefit of creditors, shall pro- 
vide for an equal distribution of all the 
estate among such creditors as become 
parties to it; but is silent as to any terms 
which the debtor may impose as a condi- 
tion of taking underit. The debtor was 
required in this case of the creditors as a 
condition, a release and discharge from the 
whole debt in consideration of the divi- 
dend they may receive, although it may not 
be fully paid. The decisions of the courts 
of this state have established the principle, 
as a rule of local law, that such a condition 
in an assignment does not destroy its vali- 
dity, nor render it void as being fraudulent 
against creditors. 5 Greenleaf, 245; 6 7. 
375; 2 Fairfield, 41. It would seem, 
therefore, that the assignment may be sup- 
ported as a valid assignment under the 
statute, although it is connected with con- 
ditions not named in the act, such condi- 
tions being authorized by the local law. 

The assignment had been made, the 
creditors had become parties to it, the es- 
tate was disposed of, and une creditor had 
been paid his dividend befure the bankrupt 
act went into operation. It was decided 
by the circuit court,in Ex parte Eames, (5 
Law Reporter, 117,) that the bankrupt law, 
as soon as it went into operation, suspended 


| 
| 











* See the opinion of Judge Betts, Ex p. Quacken- 
boss, ante, p. 146, with reference to a preference made 
to crediturs in contemplation of the passage of a bank- 
rupt law. 
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Ex p. L. Eames, re his Petition. 





all action on future cases, arising under state { 
insolyent laws, where the insolvent persons | 
came within the purview of the bankrupt 
act. But the decision is expressly limited | 
to future cases; and it is stated, in the opi: | 
nion of the court, that different considera- | 
tions might apply where proceedings had | 
already been commenced under the state 
laws, Where the jurisdiction over the case 
has been acquired by the state tribunals be- 
fure the bankrupt law was in force, and 
rights have been acquired under the pro- 
ceedings, the bankrupt law cannot have 
a retroactive operation to invalidate pro- 
ceedings that were legal at the time when 
they took place. And the state law, having 
attached and fixed the rights of parties, they 
are entitled to proceed in the matter, and 
have the estate settled and distributed in 
conformity with the provisions of that law. 

My opinion is, that the assignees, under 
the voluntary assignment, have a right to 
retain the property, and administer it under 
the assignment. It may be true, as was 
contended at the argument, that such an as- 





opinion, as is condemned by this proviso in 
the law.* 





U. S. Circuit Court of Massachusetts, 
Before the Hon. Joserpu Story. 


Ez parte Lucws Eames, in the Matter of 
his Petition in Bankruptcy. 


As soon as the bankrupt act of 1841 came into opera- 
tion, it suspended action on all future cases under 
the state insolvent laws. 

Where a petitioner filed his petition, praying for a 
decree in bankrupcy, in April, 1842, having in the 
month of March preceding, applied for the benefit 
of the State Insolvent Act, and an assignee had 
been appointed under the latter proceeding :—Held, 
that the court in bankruptcy had the power ro issue 
an injunction against such assignee, to restrain his 
further intermeddling in the estate and effects of the 
petitioner, 





| 

| THe circumstances, under which this 
|application was made, sufficiently appear 
in his houor’s opinion. 


signment is, of itself, an act of bankruptcy, | Dehon, for petitioner. 
and consequently is sufficient to bring the} Srory, J. ‘The question for the decision 
party and his estate within the jurisdiction | of this court is, whether by law, an injunc- 
of the bankrupt court, if made when the | tion can he issued against Ayres, the assig- 
bankrupt act is in force. But having been | nee of Eames, under the insolvent act of 
made before, and when it was a legal and | Massachusetts, as prayed for in the peti- 
valid act, the bankrupt law will not, by rela- | tion of Eames ; and this involves the sim- 
tion back, have the effect of rendering it | ple consideration, whether the Bankrupt 
illegal and void ab initio. | Act of the United States of 1841, ch. ix., 
The second question is, whether the pe-| when it came into operation in February 
titioner is entitled to his discharge. The last, suspended the operation of the Insol- 
objection is founded on the assignment. | vent Act of Massachusetts, as to persons 





The proviso in the second section of the 
act declares, that if it shall be made to ap- 
pear in acase of voluntary bankruptey, that 
the bankrupt has, in contemplation of the 
passage of a bankrupt law, by assignment, 
or otherwise, given or secured any prefe- 
rence to one creditor over another, he shall 
not receive his discharge, unless the same 
shall be assented to by a majority in inte- 
rest of those creditors who have not been 
so preferred. There is no preference in 
this assignment made by the deed itself. 
By annexing to it a condition, that the cre- 
ditors, by becoming parties, and taking un- 
der the assignment, shall discharge the 
debtor, it may in its operation, establish pre- 
ferences. But then the condition, to which 
the creditors are required to submit, is no- 
thing more than would result from bank- 
ruptcy ; that is, it operates to discharge the 
debtor. This is not such a preference, in my 


| within the purview of the bankrupt act, 
|who might afterwards become insolvents. 
i If it did, then the injunction ought to be 
| granted; if it did not, then it should be 
refused. 

My opinion is, that as soon as the bank- 
rupt act went into operation in Febriary 
last, it, ipso facto, suspended all action upon 
future cases, arising under the state insol- 
vent laws, where the insolvent persons 
were within the purview of the bankrupt 
act. I say, future cases, because very dif- 
ferent considerations would, or might ap- 
ply, where proceedings under any state in- 
solvent laws were commenced, and were in 
progress before the bankrupt act went into 
Operation. It appears to me, that both 
systems cannot be in operation or apply at 
the same time to the same persons; an 














* See Ex p. Creditors of Quackenboss, ante, 146. 
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Ex p. Greaves, 





where the state and national legislation 
upon the same subject, and the same per- 
sons, come in conflict, the national laws 
must prevail, and suspend the operation of 
the state laws. This, as far as 1 know, has 
been the uniform doctrine, maintained in 
all the courts of the United States. 
Indeed, I consider this whole matter in 
effect disposed of by the reasoning of the 
supreme court in the case of Sturgis v. 
Crowninshield, (6 Wheaton R. 122.) Mr. 
Justice Washington and myself were of 
opinion in that case, that the power to pass 
a bankrupt law was exclusively vested in 
congress by the constitution of the United 
States; and that no state could pass a 
bankrupt law, or an insolvent law having 
the eflect of a bankrupt law, where it dis- 
charged the debtor from the obligation of 
his prior contracts.* Mr. Justice Todd 
was absent from indisposition, and there- 
fore did not sit in the cause. The other 
four members of the court (constituting a 
majority) concurred in the decision, which 
was pronounced by Mr. Chief Justice Mar- 
shall. But all the court were agreed, that 
when congress did pass a bankrupt act, it 
was supreme, and that the state Jaws must 
yield to it, and could no longer operate 
upon persons or cases within the purview 
of such act. The enactment of such an 
act suspended the state laws on the same 
subject, and created a disability in the 
states to exercise powers of the like na- 
ture.t The court went farther, and asserted 
that the bankrupt act of 1800, ch. xix. had 
that very operation, except so far as the 
61st section of the act modified or allowed 
the exercise of the power by the states.{ 
The case of Ogden v. Saunders,(12 Wheat. R. 
213, 264, 269, 273, 276, 275, 295, 311, 314,) 
fully recognised, and has always been un- 
derstood to confirm and settle the same 
principle. It seems to me, therefore, that 
nothing remains, upon which an argument 
can be founded, that the insolvent laws of 
Massachusetts are not, as to persons and 
cases, within the provisions of the bankrupt 
act, completely suspended. Each system 
is to act upon the same subject matter, 
upon the same property, upon the same 
rights, and upon the same persons—credi- 
tors, as well as debturs. both cannot go 





* See Mr. Justice Washington’s opinion in Ogden 
v. Siunders. (12 Wheaton R. 263, 264.) 

t Sturgis v. Crowninshield, (4 Wheaton R. 196.) 

+ Id. p. 201, 202. 











on together, without direct and positive 
collision ; and the moment that the bank- 
rupt act does or may operate upon the 
person or the case, that moment it virtu- 
ally supersedes all state legislation. 





U.S. District Court for the Southern District 
of New-York. 


Before the Hon. S. R. Berts. 


Ex parte Avexanper Greaves, a Bank- 
rupt. 


Proceedings in bankruptcy cannot be conducted in 
forma pauperis. The general assignee’s expenses 
must therefore be paid prior to his acting on the 
decree. 


Tuts was an application to the court to 
allow the bankrupt to complete his pro- 
ceedings without paying the assignees’ 
fees for acting on the decree. The affi- 
davit set forth, that the bankrapt was poor 
and destitute of all means of support, or 
to pay the expenses of obtaining the bene- 
fit of the act, that the general assignee re- 
quired an advance of ten dollars prior to 
acting on the decree; the affidavit further 
stated, that the bankrupt had no property 
or effects, and that none passed to the as- 
signee by the decree. 

Edwards moved, that the bankrupt 
might be allowed to complete the proceed- 
ings without any action of the assignee 
under the decree. 

Betts, J. No provision is made by the 
bankrupt act, enabling parties to conduct 
proceedings forma pauperis, and the act 
evidently contemplates that they shall dis- 
charge all expenses incident to the prose- 
cution of their application. Indeed, par- 
ties may well be regarded as bringing 
suits or actions tu enforce in their own fa- 
vor the provisions of the statute. This 
would properly characterize the proceed- 
ings in cases of involuntary bankruptcy, 
and there is no great incongruity, or inapt- 
vess of expression, in applying it to those 
of the voluntary bankrupt. He seeks to 
be declared exonerated from his debts by 
judgment of the court, and it would not 
be extraordinary or inequitable, that he 
should provide for all expenses created in 
securing a decree so exclusively for his 
own benefit. These expenses, except in 
case of opposition, could rarely exceed the 
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costs in an ordinary collection suit. There 
are other considerations, which will pre- 
vent granting the motion now made. It 
seeks to impose upon the court duties ap- 
propriate to the assignee. Upon the prin- 
ciple of this application, the court may be 
called upon, in each case, to withhold the 
matter from an assignee, by declaring 
there is no estate to collect or distribute, 
and that, therefore, the assiguee need take 
no steps respecting it. This would abro- 
gate a provisiun of the law, of great im- 
portance to creditors. The assignee stands 
as trustee in their behalf, stimulated by his 
personal interest, to search out and collect 
for their benefit, every species of property 
belonging tothe bankrupt,and most assured- 
ly the court will be very cautious in inter- 
fering with this maiu protection to their 
interests provided by the law. Besides, 
the substitution of the court for the assig- 
nee would be inconvenient in the extreme, 
if the law allowed it to be done. The 


mere ex parte statements of the bankrupt | 


would, generally, be all the evidence it 


could command, and, instead of being | 


aided by the vigilance and personal exami- 
nation of an assignee, applied to the sub- 
ject, questions respecting a bankrnpt’s es- 
tate and rights would have to be disposed 
of upon such representations as he might 
chouse to lay before the court. The pre- 
sent case illustrates both the inconvenience 
of that method of proceeding, and also 


the mischiefs that might result from it. | 
The bankrupt, un presenting his petition, | 
filed also a sworn inventory of property, | 
which would seem to promise to yield | 
Possibly the | 
expectation of benefit from the assignment _ 


something to his creditors. 


may have induced them to acquiesce in a 
decree. After the decree is perfected, the 
bankrupt presents his affidavit, that the es- 


tate scheduled was not his property, but | 
had been previously assigned or conveyed | 
by him, and asks the court to take the de- | 
cree out of the bands of the assignee, and | 
to give him the benefit of the act without | 
having any investigation of his affairs or | 


estate. The reason urged for so extraor- 
dinary an interposition is, that the assignee 
demands an advance sufficient to cover his 
expenses before he will act upon the de- 
cree; and this, the bankrupt says, he is 
unable to furnish. If the demand of the 
assignee was shown to be unreasonable in 
amount, the court would take measures 


Sanford v. The Trust Fire Insurance Co. 
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immediately to protect the party; but 
that some mode should be provided for 
indemnifying the officer in the execu- 
tion of his duty, cannot be denied. The 
court might have required bonds of the 
bankrupts in all cases, to cover necessary 
charges; but it was thought more simple 
and more advantageous to them to leave 
them to arrange the manner of indemnifi- 
cation with the assignee. If any assets are 
realized, the expenses will ultimately fall 
on the estate, and if not, it is one of the 
charges the bankrupt must meet as neces- 
sarily incident to his proceeding. The 
court must be informed through the official 
report of the officer designated by the sta- 
tute, that the bankrupt has delivered over 
his estate, or furnished means by which it 
can be traced out, and called in, before a 
decree of final discharge can properly pass. 
The assignee, and his appropriate offices 
in this case, can no more be dispensed with, 
than any other branch or particular of the 
| proceedings, directed by congress ; and a 
| bankrupt might, with like propriety, be- 
| 

| 





cause of his poverty or undeniable probi- 
ty, solicit thescourt to decree him his dis- 
charge in the first instance, and dispense 
with every preliminary proceeding, as ask 
| to be relieved from making an assignment, 
and enabling the assignee to furnish the 
| report to the court demanded by the 
_‘Tules. 
ee 


IN CHANCERY. 





Before the Hon. Murray Horrman, As- 
sistant Vice-Chancellor. 


Micuaet Sanrorp v. Tue Trust Fire In- 
surANCE Company.— March, 1842. 


PAROL AGREEMENT. 


| Where one of the sections of the charter of an insu- 
rance company prescribes, ‘‘that the policies 
must. be subscribed by the president. and coun- 
tersigned by the secretary, and shall be binding 
and obligatory as if under seal, “every policy, and 
every contract with the confpany, must be in 
writing to be binding in a court of law. Yet, 
where no right at law can arise until a policy 
is regularly executed, the rule applicable to the 
statute of frauds may be applied. ‘Thus, if a con- 
tract is perfect in all its essential particulars, the 
court will interpose its authority—where however it 
appears that an avreement is in consummate, and the 
party complaining neglects, after several requisi- 
tions, to complete his engagement, he cannot seek 
| the aid of the court to enforce his contract. 

A party dealing with a chartered company is presumed 
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to have knowledge of the provisions of the char- 

ter. 

Tue bill in this case was filed by the 
plaintiff, the receiver appoiuted by the 
Court of Chancery, of the estate of Cowles, 
Brothers & Co., for the performance of a 


parol agreement for an insurance. J al- | 


leged, that about June, 1839, Cowles, Bro- 
thers & Co., being the owners of the Man- 
hattan Chemical Works, were applied to 
by the Incorporated Trust Fire Insurance 
Company to insure the same; that their 
surveyor applied ‘to them fur such pur- 
pose, and offered to effect such insurance 
at one and a half per cent; that, about 
July, 1839, the company, by their presi- 
dent, agreed with Cowles, Brothers & Co. 
to insure for one year to $5000. The con- 
tract having been concluded, the president 
declared and stated to Cowles, Brothers & 
Co., that they might consider themselves 
insured from the Ist of July, at the amount 
and rate aforesaid. That, on such insu- 
rance being effected, an entry thereof was 
made by the president in the books kept 
atthe office. It appeared that Cowles & 
Co. had not paid the premium on such in- 
surance, but they alleged, that they were, 
at the time the insurance was effected, and 
ever since have been, ready and willing to 
pay the premium ; that the premium never 
was demanded of them by the company, 
and that it was merely through hurry and 
the pressure of business that the policy 
was uot issued to or demanded by them. 
On the 17th August, a fire occurred, by 
which damage was done to a large amount. 
Since the fire occurred, the premium had 
been tendered by the plaintiff, and a de- 
mand made for the policy; but the com- 
pany refused to receive the premium or 
execute a policy. 

By the defendant’s evidence, it appeared 
that Cowles & Co. had, on various occa- 
sions, been requested to pay the premium 
on their insurauce, and that they were in- 
formed, that the memorandum in question 
amounted to nothing definite, and, if they 
wished to be insured, they must pay the 
premium, and complete the insurance ; 
that on one occasion (several days before 
the fire) the surveyor to the company in- 
formed Cowles, that he must call immedi- 
ately at the office of the company, and at- 
tend to the insurance; that Cowles pro- 
mised to call at four o’clock on that day ; 
and he was then told, that unless he 
called at that hour aud closed the business, 


Sanford v. The Trust Fire Insurance Co. 














the company would not be bound by their 
agreement, and in case of loss, would not be 
bound by the same. Cowles, however, did 
not call at the time appointed, or at any 
time previous to the fire; that in conse- 
quence of such neglect, the company con- 
sidered the agreement fur insurance as 
abandoned, and at an end. 

A. S. Johnson and Owen, for the com- 
plainant. 

L. H. Sanford, for the defendant. 

The Assistant Vice-Cuancettor.—I 
shall first examine the question of the validi- 
ty of an insurance by parol. I find nothing 
in the books upon the subject, except the 
observations of some judges, and the state- 
ments of elementary writers. Lord Ellen- 
borough, in Sa/vin v. James, (6 East, 583,) 
says, that under the view taken of the case, 
it would not be necessary to say, whether 
an insurance can be made by parol against 
the perils insured against by that policy. 
It was a fire insurance. 

In Smith v. Odlin, (4 Yeates, 475,) Ch. 
J. Tilghman said, he did not mean to ex- 
press an opinion as to the validity of a pa- 
rol insurance. Smith, J., said, he would 
not say, that a parol insurance could not 
be valid; but it was worthy of remark, 
that there is no instance he ever heard or 
read of, where such an insurance has been 
made. Were it sanctioned, it would be 
productive of much more uncertainty and 
inconvenience, of fraud and perjury, than 
parol sales of land. 

But the charter of the company bears 
strongly upon the question. 

I take it, that a party, dealing with a 
chartered company, is charged with know- 
ledge of all the provisions of the charter. 
See Safford vy. Wyckoff, (\ Hiil’s Rep. 11.) 

After a careful consideration of the sixth 
section, I am satisfied that this amounts to 
a legislative direction, that the contracts 
of insurance must be in writing, and can- 
not be otherwise. 

After giving, in the first clause, a gene- 
ral authority to make contracts of insu- 
rance in very large terms, it prescribes, 
“that the policies must be subscribed by 
the president, and countersigned by the 
secretary ; and shall be binding and obli- 
gatory as if under seal; and there shall 
be distinctly and legibly printed or written 
upon the face of every policy of insurance, 
or other contract or obligation, made by 
the said corporation, the amount of its ca- 
pital actually paid in.” 
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To comply with this last provision, it is 
manifest, that every policy, and not only 
that, but every contract, must be written 
or printed, 

1 therefore hold, that there can be no con- 
tract of insurance under this and similar 
charters, binding at law, and which can be 
enforced in a court of law, except it is em- 
bodied in a policy executed as prescribed. 
And then the clause of the policy, declar- 
ing that the policy shall not be binding 
until the premium is paid, comes in 
force. 

I may here notice, that the case of 
Western v. The North American Insurance 
Co., in the Superior Court, proceeded 
upon the ground of a credit actually given 
for the premium ; that the policy was sub- 
sisting, and the premium was a debt. The 


promise to pay the clerk, the repeated calls | 


for payment, and the latter demanding it 
by the next day, or the policy would be 
cancelled, amounted to a waiver of the con- 
dition. 1 do not doubt, from the opinion 
of the court, that, had the company, after 
the clerk left the policy without pay- 
ment, promptly given notice that the po- 
licy was utterly void until payment, no 
recovery could have been had. I go fur- 
ther, and consider that, had the company 
been entirely passive, they would have been 
protected. It was the insurer’s duty to 
have fulfilled his promise. He saw on the 
face of his security, that it was a dead let- 
ter without payment. 

But while no right at law can arise until 
a policy is regularly executed, there is yet 
room, in a class of cases, for the interposi- 
tion of this court. 

This court may take that liberty with 
this rule emanating from the charter, 
which it takes with the statute of frauds; 
and it may not go further. 


tial particulars, if the premium has been 
paid or proffered, or a credit expressly 
given, or it is charged in account, then the 
refusal to execute the legal instrument be- 
comes a fraud, and this court will inter- 
pose. But, to interfere with the statute of 
frauds, this court has always demanded a 
plain and plaiuly proven contract, full in 
itself, aud which the complaining party 
has done, fairly and readily, every thing in 
his power to accomplish on his part. (See 
Story, vol. 2, p. 265.) 

It is,:of course, pot to be contended 
that the memorandum in the application 





| charged. 


If a contract | 
is clearly proven, is perfect in all its essen- | 





book, was a sufficient reduction of the con- 
tract in writing. 

But, again, let it be taken for granted, 
that there was an agreement made between 
the parties on the Ist of July, sufficiently 
definite, made by sufficient authority, and 
such as could have been enforced in. this 
court, What was that contract? Nothing 
can be made of it, but that the president 
bound the company to insure Cowles, and 
execute a policy accordingly, upon receiv- 
ing the premium; and Cowles agreed to 
pay the premiura, and take the policy. To 
suppose, that the president treated the 
company as then bound without payment, 
and Cowles expected that he was insured 
without payment, is wholly out of the 
question. An express agreement to give 
credit might have varied the matter. 
Cowles then suggests a variation of the 
terms, or mode of carrying out the con- 
tract, and, in an important, if not an essen- 
tial particular. Nothing is then done by 
them to effectuate the agreement, or to 
settle the terms as they wished them mo- 
dified, for a period of six weeks. [In the 
interim, the agent of the company re- 
peatedly urged him to call and fix the di- 
vision of the risk, as he wished. The pre- 
sident had, several times, instructed their 
agent to apprize them, that they must call 
and settle the amount. But the testimony 
scarcely amounts to proof, that the 
Cowles’ were apprized in terms that the 
premium must be paid, or the company 
would not be bound. 

But it is distinctly in proof, that the pre- 
sident directed Dammers to inform them, 
that unless they called and adjusted the 
amounts, the company would be dis- 
Dammers gives this notice, and 
especially, a few days before the fire, ex- 
pressly tells them, that they must cal] and 
settle those amounts, or the company 
would not be bound. They then agree to 
come upon a particular day, and neglect it. 

Thus, then, in the view I have taken, 
and the one most favorable to the com- 
plainant, there was an inconsummate exe- 
cutory agreement, which the party unrea- 
sonably and suspiciously neglected to per- 
fect, and which he persisted in neglecting 
afier several requisitions to complete it, 
and making one engagement to do it. 
This course is pursued for six weeks, with- 
out an effort to fulfil the contract, and pay 
the consideration. A loss then occurs. 

This, in my opinion, is sufficient to de- 
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cide the cause. If an insurance company 
can be held bound in such a case, after such 
gross neglect, and without an agreement 
to give credit, I do not see but that a party 
may trouble himself very little about pay- 
ing his premium in any case, until a loss 
occurs. 


ALexanper P. Stewart, Epwarp E. Mrr- 
cHELL, WitLtam Jounson,and WILLIAM 
H. Burrowes v. James B. GLENtTWoRTH, 
JonatHan D. Stevenson, and Natua- 
NIEL PEARCE. 


SALE OF AN OBFICE—-WHEN LEGAL. 


Tue principal point in this case will be 
found in his honor’s judgment. 

Mitchell, W., and Edwards, C. for com- 
plainants. 

Edmonds, for defendant. 

Tue Assistant Vice-CHANCELLOR, after 
disposing of the merits in the cause, pro- 
ceeded :—The point, most urged in the 
cause was, that the transaction between 
Glentworth and Pearce amounted to a sale 
of the office of inspector, and was void 
within the statute. (2 R. S. 696, § 35.) 
The first inquiry is, what was the arrange- 
ment? Pearce and Stevenson were the 
owners of a very large store-house, stated 
to be the best adapted to the inspection 
business in the city, and built for that 
purpose. Upon Glentworth’s getting the 
office of inspector, they enter into a lease 
with him, by which the premises were 
rented during his continuance in office, 
at the rent of $10,000. This is dated the 
23d of July, 1839. It appears that Pearce 
was appointed deputy in February, and the 
rent began on the 18th of that month. 
The lease contains a clause, by which 
Glentworth pledges for the payment of the 
rent, all the fees to which he may be en- 
titled as tobacco inspector, after paying all 
the expenses of such inspection, and also 
all the sums due for storage, after deduct- 
ing expenses of such storage. There is 
nothing to show that the rent reserved 
was not a fair one. 

The instrument of the 24th of July, 
1839, provides, in substance, that Glent- 
worth is to receive out of the net earnings 
$2500 a year; then, that Pearce shall have 

28 





a salary of $2000, or less, if the surplus 
earnings are less; and its operation cer- 
tainly is, that, if the earnings pay the 
$2500 and the $2000, the surplus would 
go to Glentworth. The same is the effect 
of the instrument of October, 1839, raising 
the salary to $3000. Pearce, being duly 
appointed the deputy, there was nothing 
singular or suspicious in delaying the set- 
tlement of his salary, until some experi- 
ence had been had of the profits; and as 
it was, Pearce took the risk, (slight though 
it may have been,) of an abatement in his 
compensation. Glentworth was secured a 
given sum in the first instance, and ulti- 
mately all the residue, if any. . 

So far, there is nothing which, by any 
construction, amounts to a sale of the 
office. The statute, (2 R. S. 696, § 35, 36, 
37,) prohibiting the grant to another of a 
right to discharge the duties of an office, 
is, of course, subservient to the statute 
authorizing expressly the appointment of 
a deputy, and pointing out his powers. 
Besides, the purchaser in such acase, is to 
give a reward or gratuity for the appoint- 
ment. Here the holder of the office in 
effect allows a salary out of its perquisites, 
and gets all the residue. 

I have carefully examined the Revised 
Statutes, and do not find any particular 
provision as tothe compensation of the de- 
puties of tobacco inspectors, or any gene- 
ral provision upon the subject. The act 
of 1813, (1 R. L. 109,) under which Hicks 
v. Brown was determined, (9 Wendell, 178,) 
specified the allowance to the deputies of 
the inspectors of flour; but this is omitted 
in the Revised Statutes. Hence the power 
to appoint deputies, involves the power to 
agree upon their salary, or the deputies 
take the fees for all the work done by 
them. There is nothing prohibiting in 
terms the settlement of the salary between 
the inspector and his deputy. The ques- 
tion is, whether it is an evasion of the sta- 
tute respecting selling offices. 

1 think the case uf Godolphin v. Tudor, 
decides the present. (2 Salk. 251; Willes, 
575, n.) Sir William Godolphin, being 
auditor of Wales for life, made the de- 
fendant his deputy, guamdiu se bene gesse- 
rit, and by articles of agreement between 
them, he, the said defendant, in considera- 
tion of the said deputation, did covenant 
to pay to Sir William Godolphin the sum 
of £200 per annum, and to save him harm- 
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less, &c., and entered into a bond for the 
performance of thuse articles. In an action 
of debt, brought on that bond, the breach 
assigned was for non-payment of £200 
per annum for so many years—the defend- 
ant pleaded the statute of Ed. 6. There 
was a replication, and rejoinder, and de- 
murrer ; and Per Curiam—This is an office 
within the statute; but adjudged, that 
salary is certain in such case, if the prin- 
cipal maketh a deputation, reserving @ 
lesser sum of that salary, such deputation 
is guod, notwithstanding the statute ; so, if 
the profits are uncertain arising from the 
fees, if the principal makes a deputy, re- 
serving a sum certain out of the fees and 





profits of the office, it is good ; for in those | 
cases, if the fees will not answer the re- | 
servation, the deputy is not to pay; and, 
though a deputy by his constitution is en- 
trusted with the whole office of his prin- | 
cipal, yet he hath no right to the salary or | 
fees, for they still belong to the principal ; | 
so that whatever he reserves to be paid | 
out of them, is only a reservation of what | 
was his before, aud giving away the sur- 
plus to another, But where the reserva- 
tion or agreement is to pay generally, but 
not out of the profits, the sum reserved must 
be paid at all events, and in such case it is 
void by the statute. See, also, Wheeler v. 
L'rotter, (3 Swans. 174.) 

Smith v. Cotteshill, (2 And. 55, 107,) 
shows the class of cases to which the sta- 
tute applies. A., being surveyor of the 
customs, agreed with B., that B. should be 
his deputy, and that, in consideration 
thereof, B. should pay A. £600, and 
£100 annually ; a bond given for perfor- 
mance of this agreement was held void, 
although coupled with another part of the 
agreement which was good. 

The agreement of July recites the 
lease, and the appointment of Pearce as 
deputy-inspector in February, 1839, (in 
which it is corruborated by the answer ;) 
and then provides, that Pearce is to receive 
for his services $2000 per annum, ‘“‘ pro- 
vided that the profits of the office yield that 
sum over and above the sum of $2500, 
But, in case they fall short of that sum, 
then the said Pearce’s salary is to be re- 
duced accordingly; and, provided that 
the profits of the office du not amount 
to $2500, the said Pearce is to receive 
nothing for his services, and fall back 
upon the rent allowed by the said Glent- 





worth for his support.” 


After carefully considering this agree- 
ment, I am of opinton, that it did not bind 
Pearce to pay $2500, should the profits be 
less than that sum. In that event, Glent- 
worth could get but the actual profits, 

And the agreement of October, though 
more ambiguous, must receive, I think, the 
same construction. Pearce was to get the 
additional $1000, always provided that the 
net profits amounted to, and left Glenworth 
$2500 ; securing $2500, indeed, but out of 
the profits and earnings, not absolutely. 

Thus, the contract is, that Pearce shall 
be the deputy—that Glentworth shall get 
$2500 per annum out of the profits, if they 
yield that sum, and all the profits if they 
do not yield it; that Pearce shall have no 
salary if the profits fall short of it; if they 
exceed it, he shall have all the excess up 
to $3000; and the surplus, if any, would 
belong to Glentworth. I am of opinion, 
therefore, that this contract is not within 
the statute. 

Next, as to the lease. I cannot see on 
what ground, the pledge of the earnings to 
pay the rent can be overthrown. There 
is merely a contract to pay so much rent, 
and an agreement, that an attorney shall 
collect the perquisites of an office, and 
first, apply them to pay such rent. There 
is here no reward given for a deputation 
of office. The case of Asten v. Grinnell, 
(3 Younge & Jervis, 146,)seems to me de- 
cisive, The clerk to the Registrar in the 
Prerogative Court of Canterbury, being 
indebted to Asten, gave an order on his 
deputy performing the duties, out of the 
moneys and perquisites, which should be 
received in respect of such office, to pay 
the debt by equal monthly payments. He 
had before executed a covenant to pay the 
amount therefrom, and to give such an or- 
der. The Lord Chief Baron held, that 
the statute of Edward had no bearing 
upon the question ; auother class of cases 
had more applicability, those which protect 
the servants of the public from their own 
improvidence, and secure tu them the pos- 
session of resources derived from the pub- 
lic, and to evable them to perform their 
public functions. The incapacity of naval 
and military officers afforded an intelligible 
instance of the application of this rule. 
The situation of Asken, the clerk, was not, 
however, an office within the principle. 

This case shows that the pledge of the 
fees of an office is legal, if neither the sta- 
tute of Edward, nor the principle of pub- 
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lic policy, interposes. Certainly, a pledge 
for the rent uf premises, essential to the 
conduct of the business, is open to neither 
objection. 

The leading case, cited by the counsel 
of the complainants, (Collyer v. Fulton, 1 
Tur. & Russ, 459,)’ was one of a pledge of 
the commission of an officer in the army. 
On this important question in the cause, 
viz. as to the legality of the transaction be- 
tween Pearce and Glentworth, I am of 
opinion, there is nothing to impeach it. 








COURT OF COMMON PLEAS | 





Before the Hon. M. Utsnoerrer and | 
Judges Incranam and INatis. 


Joun Peterkin v. Davin Corueat. 


After a motion to set aside the report of tae referees 
has been denied with costs, a defendant may open 
the report to contest the case upon the merits where 
his laches are excused or expluined. 


Tuts was an appeal against an order 
granted by Mr. Justice Ingraham. It ap- 
peared that an action had been instituted 
under the lien law by the plaintiff, who was 
the sole contractor under Alanson Chase, 
the builder of three houses in Ninth-street, 
belonging to the defendant. The case was 
referred to Horace Holden. The defend- 
ant rested his case before the arbitrator on 
a point of law, and the arbitrator found for 
the plaintiff. The defendant moved to set 
aside the report, but his motion was de- 
nied, with custs. Subsequently he applied 
on affidavits for, and obtained an order to 
show cause, why he should not be permit- 
ted to open the report, and to go into his 
defence. 

For the plaintiff, it was said, that the ef- 
fect of this order would be to set aside the 
report ; that in the order confirming the 
report, leave was not given to the defend- 
ant to renew his motion ; that, at all events, 
the defendant should first have applied for 
leave to renew his motion to set aside the 
report. The case was submitted on written 
arguments, 

Wanmaker, H. P., for the plaintiff. 

Slosson and Schell, for the defendant. 

Per Curiam. 1n this case, I am not dis- 
posed to differ from the conclusions of 
Judge Ingraham on the merits of the ap- 
plication, and 1 think that his decision 





ought to be sustained. We might refuse 


such a motion, if it was intended merely to 
introduce a technical defence. But when 
a defendant desires to contest a case upon 
the merits, we ought rather to lean in his 
favor. He rested, it is true, ou a point of 
form rather than of substance ; but it was 
a point which had been decided to be good, 
aud which, therefore, was not evidence, 
that he had no other defence on the merits. 
As the legal question was settled in his fa- 
vor by this court, in another case, he relied 
upon it solely: but as that point has been 
overruled, he may properly be relieved in 
the manner proposed by Judge Ingraham. 
The cases are not, perhaps, consistent as 
to a party being remediless who thus relies 
upon a legal question, but we may allow a 
defendant to defend upon the merits, in any 
case where we think his laches are excused 
or explained. 

Appeal dismissed, and order at cham- 
bers confirmed, with $7 costs of resisting. 





THE LIABILITY OF THE ASSIG.- 
NEES OF A LEASE. 


An assignee of a lease, who executes 
the assignment, is clearly liable for the co- 
venants of the original lease. He is liable 
for rent which accrues during his possession, 
and he is liable at law for the breach of 
any covenant, running with the land, com- 
mitted by himself. 

The principle of law is, that, so long as 
the privity of estate continues, the assignee 
is liable upon all the covenants running 
with the land. And “if upon the breach 
of any such covenant,” said Lord Abinger, 
C. B., in a recent case,* “the lessor may 
sue him during the continuance of the as- 
signment, what is there to prevent him 
from bringing his aetion after the assign- 
ment? There may be cases of specified 
breaches of covenant, where, to hold the 
contrary, would be to commit great injus- 
tice. If the assignee can free himself by 
assignment from the liability to make good 
his own default, is his assignee to be 
charged with the whole amount? or, to 
whom is the Jessorto resort? lt can never 
be contended that, by an assignment to a 
beggar, an assignee shall be alluwed to free 
himself from his vested liabilities. 

And where an assignee of leaseholds 
accepts the benefit of an assignment, he 





* Harley v. King, 2C. M. & RB. 18. 
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will be held liable in equity to the cove- 
nants on his part, contained in the assign- 
ment, though he did not execute it. This 
has been recently so held by Lord Lang- 
dale,,M. R., under these circumstances :— 
In the year 1818, Mordant became the 
lessee of the property in question for a 
term of years. He assigned that term in 
April, 1821,to Willson, and in April, 1823, 
Willson agreed to sign it to Chadwick. 
All the assignments previously made con- 
tained a covenant on the part of the as- 
signee to perform the covenants, and in- 
demnify his assignor; but when it came to 
the transaction between Willson, the plain- 
tiff, and Mr. Chadwick, there was, in the 
first instance, an agreement, by which it 
was provided, that Chadwick should take 
the lease, subject to the specifications con- 
tained in the lease; and afterwards, an 
instrument was executed which purported 
to be an indenture or assignment to Chad- 
wick, and purported to contain a covenant 
on the part of Chadwick to precisely the 
same effect as the covenants contained in 
the former assignments. This instrument 
was executed by Willson alone, and not by 
Chadwick. In this state of things, Chad- 
wick having signed the agreement, but not 
having executed the assignment, took pos- 
session of the property, and it cannot be 
doubted, that he took possession of this 
property by means of that assignment, 
whatever might be his liability at law, he 
became, in this court at least, bound to 
perform the covenants in the assignment.” 
( Willson v. Leonard, 3 Beav. 373.) 


But, although an assignee of a lease is 


liable for all breaches of the covenants of 


the lease during the continuance of his in- 
terest, yet, on his assigning over, he may 
divest himself of his liability for breaches 
committed after the assignment, and this, 
although the assignment be to a pauper for 
the express purpose of shaking off his lia- 
bility, if the assigoment be dona fide, and 
not tainted with fraud. The reason of this 
is, that, when once the assignee has parted 
with his interest, all privity of estate 
ceases between him and the lessor. A 
fraudulent assignment is no assignment at 
all. If a party assign nominally only, re- 


taining the beneficial interest all the time, | 


itis fraudulent ; because, while he assumes 
to do one thing, he really does another ; 
he retains. the benefit, and by a false act, 
endeavors to get rid of the burden. But, 
if he assigns really, getting rid of the bur- 





den, and giving up really the benefit also 
(if any) to his aasignee, it is not a fraudu- 
lent act. His motive for parting with it, 
or the other’s motive for receiving it, is not 
enough to make it fraudulent ; if the act 
done be a real act, intended really to ope- 
rate as it appears to do.” (Per Alderson, 
B.; Fagg v. Dobie, 3 You. & C. 103.) 

An equitable assignment will discharge 
the assignee, as well asa legal one. (Fagg 
v. Dobie, 3 You. & C. 103. 

An equitable assignee of an underlease, 
is clothed with the obligation to perform 
the covenants in the underlease, though he 
himself is the original lessor, and he cannot 
set up the non-performance of the cove- 
nants against his lessee, as a ground for 
refusing performance of a covenant in the 
original lease. (Jenkins v. Portman, 1 Keen, 
435.) 

It was at one time thought, that an equi- 
table mortgagee of a lease became liable 
for the covenants in the lease, although he 
never had taken possession, but this opi- 
nion is now overruled. 


SELECT ENGLISH CASES. 
COURT OF QUEEN’S BENCH.—Truinity Term. 
Roscorta v. Toomas.—May 30, 1842. 


Declaration stated, that, in consideration that the 
plaintiff, at the request of the defendant, had bought 
of the defendant a horse for 30/. The defendant 
promised the plaintiff that it was sound, and was 
free from vice—Held, on motion in arrest of judg- 
ment, that the declaration was bad, as not disclos- 
ing a sufficient executed consideration for the de- 
fendant’s subsequent promise. 


Assumpsit.—The first count of the de- 
claration stated that heretofore, to wit, on 
the 29th September, 1840, in considera- 
tion that the plaintiff, at the request of the 
defendant, had bought of the defendant a 
certain horse, at a certain price, to wit, 
307. The defendant promised the plain- 
tiff that the horse did not exceed five years 
off, and that it was sound wind and limb, 
perfect in vision, and free from vice. 
Breach, that the horse at the time of the 
making of the promise of the defendant 
was not free from vice, but, on the con- 
trary thereof, was then very vicious, Xc., 
whereby the horse became of no value 
to the plaintiff, &c, Pleas: first, non- 
assumpsit; second, that the horse was 
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Select English Cases—Roscorla v. Thomas. 





free from vice, and not vicious, &c., as in 
the first count alleged. Atthe trial before 
Wightman, J., at the Lent Assizes at Bod- 
min, 1841, it appeared that the horse in 
question was bought at Bodmin on the 
27th September, 1840, with a parol war- 
ranty that it was “sound and perfectly 
quiet ;” and that two days after a cheque 
for the purchase-money was sent to the 
defendant, when, at the request of the 
plaintiff's clerk, he wrote the fullowing re- 
ceipt :— I have this day sold to Mr. Ros- 
corla, of Penzance, a bay nag for 30/., 
which I warrant not to exceed five years 
off, and to be sound in wind and limb, per- 
fect in vision, and free from vice.” A 
verdict was given for the plaintiff, damages 
30/7. Inthe following term, 

Bompas, Sergt., obtained a rule nisi for 
arresting the judgment, on the ground that 
a consideration for the promise was not 
averred in the declaration ; against which 
in Easter term, (April 28, 1842,) 

Erle showed cause.—The time stated 
at the commencement of the count applies 
to the whole averment, and it is therefore 
the same as if it had been stated that the 
defendant then and there promised ; this 
agrees witha precedent given in an early 
edition of Chitty on Pleading. The re- 
quest will sustain the subsequent promise. 
( Thornton v. Jenyns, (1 M.&G.,166; 5. C.,1 
Scott N. R. 52,) Brown v. Crump, (1 Marsh. 
567; S.C. 6 ‘l'aunt. 300,) where it was held 
that the relation of landlord and tenantwould 
not support a promise to cultivate land ac- 
cording to an extraordinary course’ of hus- 
bandry, was not much considered; the 
parties agreeing to amend. [ Patteson, J. 
—That was not a sound ground of deci- 
sion, because there might have been an 
express promise, which would be support- 
ed by a continuing tenancy.] 

Bompas, Sergt., and Slade, contra.— 
“The warranty must be upon the sale ; if 
it be made after and not at the time of the 
sale, it isa void warranty ; for it is then made 
without any consideration.” (3 Bl. Com. 
166 ; Com. Dig.) “ action upon the case for 
a deceipt,” (A. 11,) citing Pope v. Lewyns, 
Cro. Jac. 630 ;* Tanfield,C. B., in Rowsel 
v. Vaughan, (Cro. Jac. 196.) Then, con- 
sistently with the averment in this cause, the 
sale might have been twenty years before 
the promise. The words “ at the request” 





* See also Anon, coram Pratt, C. J., Str. 414. 





of the defendant, give the plaintiff a right 
of action only when the law would imply 
a promise. 

(Brown v. Crump.) An express pro- 
mise will give no ground of action where 
there is no consideration. (Collins v. Gode- 


Joy, | B. & Adol. 956 ;) Hopkins v. Logan, 


(5 Mee. & W. 241,) where Maule, B., said, 
‘an executed consideration is no conside- 
ration for any other promise than that 
which the law would imply; if it were, 
there would be two co-existing pro- 
mises on one consideration.” [ Pasteson, 
J., referred to the distinction drawn in 
Eastwood vy. Kenyon, (3 P. & D. 276; S. 
C. 11 Adol. & Ell. 438;) Lord Denman, 
C. J.—In Hopkins v. Logan, the declara- 
tion was held to be bad, because the law 
implied a promise different from the ex- 
press promise upon which the action was 
founded. | 
Cur. ad. vult. 

Lord Denman, C. J., delivered the judg- 
ment of the court.—The first count of the 
declaration upon which alone the question 
arises was as follows: [His Lordship 
stated it.] It was objected on motion for 
arrest of judgment, that the precedent ex- 
ecuted consideration was insufficient to sup- 
port the subsequent promise, and we are of 
opinion that that objection must prevail. ‘The 
general rule, subject to certain restrictions 
which do not arise in this case, is, that the 
promise to maintain an assumpsit must be 
co-extensive with the consideration laid 
and proved. Here, the only promise 
which would result from the consideration 
as laid, and be co-extensive with it, ®&s to 
deliver the horse ou request; that consi- 
deration would not raise au implied pro- 
mise that the horse was sound and free 
from vice. A further question was, whe- 
ther the consideration, though insufficient 
to raise an implied promise, would not sup- 
port an express promise, which there was 
in this case; but we think that it would 
not. The cases are all collected in the 
note to Wennall v. Adney, (3 B. & P. 249,) 
and in Eastwood v. Kenyon, (11 Adol. & 
Ell. 438.) They are all cases in which, 
but for some positive rule of law, there 
would have been sufficient consideration 
to raise an implied promise. We are of 
opinion, that this case falls within the ge- 
neral rule, that a consideration past and 
executed will not support a promise made 
on a future day, which is not such as would 
be implied by law.—Rule absolute. 
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Select English Cases—Clifford v. Turrill and Thorby v. Yeats. 





Vice-CuanceLLorKwnient Bruce’s Court. 
Currrorp v. Turriti.—July, 1842. 


DEEDS—CONSIDERATION—-PAROL AGREE- 
MENT. 


Where a consideration is expressed in a deed, whether 
pecuniary or otherwise, another consideration, pro- 
vided it be not contradictory to the former, may be 
established by parol agreement. 

A consideration by parol azreement larger than that 
expressed in the deed, is not a contradictory consi- 
deration. 


Tuts was a bill for the specific perform- 
ance of a verbal agreement. The bill al- 
leged that the plaintiff, being indebted to 
the defendant, and the defendant having 
proceeded at law, the sheriff levied for the 
debt; and rather than there should be a 
forced sale of the property of which the 
sheriff took possession, the plaintiff agreed 
that the defendant should buy it at a valued 
price, and an assignment was executed in 
consideration of the amount of the levy ; 
it was, however, verbally agreed, that the 
defendant should allow the plaintiff 40/. a 
year for the plaintiff's life, and a house 
worth 10/. a year to live in. The defend- 
ant afterwards refused to perform this 
agreement, although he held the assign- 
ment. The bill prayed the specific per- 


formance of the agreements, an account of 


what was due for arrears of the annuity 
and of the rent of the house, and that the 
defendant should give security for the fu- 
ture payment. 
Cooper appeared for the plaintiff. 
Simpkinson, for the defendant. 


Knicut Bruce, V. C.—It has been long | 


settled, that where there is one considera- 
tion expressed in a deed, whether that con- 
sideration be pecuniary or otherwise, ano- 
ther consideration may be proved by parol, 
so long as the one is not contradictory to 
the others; that is, if the second or further 
consideration be not, in fact, contradictory 
to the deed; and it has also been held, 
that a larger consideration by parol than 
that mentioned in the deed, is not a con- 
tradictury consideration. Here, the as- 
signment is one which the court would 
have supported in favor of the defendant 
against the plaintiff; and therefore it feels 
called on in justice to aid the plaintiff in 
sustaining his case, and not to leave him to 
his remedy at law. As, however, the plain- 
tiff has asked for more than he is entitled 
to, namely, security for the annuity, to 





which I am of opinion he is clearly not en- 
titled, the court will give no costs on either 
side up to the hearing. 





Tuorsy v. Yeats.— March 19, 1842, 
TRUSTEES—COSTS. 


The court will compel trustees to pay the. costs of a 
suit rendered necessary by their raising groundless 
objections to the performance of their trust. 


THIs was a suit instituted by a married 
woman by her next friend against certain 
trustees, for the purpose of obtaining the 
transfer of a legacy of 1000/. given to her 
separate use, and for the costs of the suit, 
which was alleged to have been rendered 
necessary by their refusal to make such 
transfer. A testator by his will dated in 
1825, gave to his sister and two of the de- 
fendants, the present trustees, 10007. 3). 
per cent. consols, upon trust to assign the 
same to the plaintiff, his niece, at the age 
of twenty-one years, for her separate use ; 
and in case he should die under twenty- 
one, then he directed that the fund should 
form part of his residuary estate. The 
plaintiff attained the age of twenty-one 
years in 1835, but the fund was not then 
transferred to her. In 1838, she married 
without any settlement being made. ‘The 
dividends arising from the above-mention- 
ed fund, were paid by the trustees to her 
from the time of her attaining her majori- 
ty, to the period of the filing of the bill. 
In 1839, an application was made by the 
plaintiff’s solicitor on her behalf to the 
trustees, for a transfer of the fund; but 
after various delays, they declined to make 
the same, on the ground of the then un- 
settled state of the law relating to the 
separate estate of married women. It 
was agreed, after some negotiation, that 
the matter should stand over until the then 
Lord Chancellor, (Lord Cottenham) should 
give his decision in the cases on this point 
then depending in the court of chancery. 
In January, 1540, Lord Cottenham gave 
his decisiun in Yullet v. Armstrong, (4 
Myl. & C. 377 ;) and thereupon endeavors 
were again made to obtain a transfer of 
the 1000/. 32. per cent. consols, but with- 
out effect, and the bill was accordingly 
filed. 

K. Parker and Campbell, for the plain- 
tiff—In doubtful cases arising on the con 
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Firth v. Buckingham—Practica} Points. 





struction of wills or settlements, and where 
trustees act without misconduct, the court 
will not visit them with costs, or deprive 
them of their costs; but where, as in this 
case, a wilful determination is shown not 
to deal with trusts funds according to the 
trusts declared, or where, as also in this 
case, they set up groundless objections to 
the performance of their trusts, the court 
will compel them to pay all the costs in- 
curred. (Knight v. Martin, 1 Russ. & My. 
70; Ellis v. Ellis, 1 Russ. 268; Jones v. 
Lewis, 1 Cox, 199; Lord Scarborough v. 
Parker, 1 Ves. jun. 267; and Willis v. 
Hiscox, 1 Myl. & C. 197.) 

Russell and Stinton appeared for the 
trustees, and 

H. Clarke, for the plaintiff's husband. 

Knicut Bruce, V.C.—The fund must 
be forthwith transferred, and the legacy 
duty and the arrears of dividends be paid. 
The trustees must pay the costs of the suit, 
(except those occasioned by the taking of 
evidence.) Let the plaintiff pay her hus- 
band’s costs in the first place, and recover 
them from the trustees. 





In THE ExcHEQueER. 


Before Lord Asincer, C. B. and Barons 
Parke, ALperson, Gurney and Rotrs. 


Fiatu v. Buckincuam.—Nov. 9, 1842. 


Inan action on a bill of exchange alleged to have been 
drawn on the defendant and accepted for him by A. 
B. as his agent: the bill on being produced appear- 
ed to be drawn on the directors of a mining com- 
pany, of whom the defendant was one, and which 
company had given a general authority to A. B. to 
accept bills on their behalf—Held no variance. 


Tuts was an action on a bill of exchange 
which the declaration alleged to have been 
drawn by one W. H. Thomas upon the 
defendant, and that the defendant by one 
Henry Tribe, his agent in that behalf ac- 
cepted the same. ‘lhe defendant travers- 
ed the acceptance, and at the trial before 
Lord Abinger, C. B., on the bill being 
produced, it appeared to have been drawn 
on “The Directors of the Killerveris 
Consolidated Mining Company,” of whom 
the defendant was one, and accepted on 
their behalf by Henry Tribe, as their agent, 
who had a general authority to accept bills 
for them. On this evidence it was object- 
ed on the part of the defendant, that the 





proof adduced was a variance from the 
declaration ; but the learned judge over- 
ruled the objection, reserving leave to the 
defendant to move to enter a nonsuit. A 
verdict having been returned for the plain- 
tiff. 

Butt now moved accordingly, and urged 
that there was a variance between the de- 
claration and the evidence. 

_ Per Curiam.—There is no variance here. 
Tribe had authority from the directors 
jointly to accept bills for them; and his 
allegation that this bill was accepted by 
him as agent of the defendant, is nota mis- 
description, inasmuch as the bill when ac- 
cepted by him, on behalf of the directors, 
becomes the bill of each and every of them. 
—Rule refused. 





PRACTICAL POINTS. 
SECONDARY EVIDENCE. 


WueNnan instrument iscalled for at atrial 
and not produced, the attorney of the party 
required to produce it, may be asked, whe- 
ther he (the attorney) has it in his pusses- 
sion, the object of such question being 
merely to let in secondary evidence of the 
contents of the instrument. 

In an action against the sheriff for an es- 
cape, the plaintiff, in order to connect the 
sheriff with the arrest, attempted to prove 
the warrant in the hands of the officer. 
The officer was called on to produce the 
warrant, and he said, that he had it not in 
his possession. The defendant’s attorney 
was then calied, and asked, whether he 
had got the warrant in his possession. The 
defendant’s counsel objected to this ques- 
tion, and asked the attorney, whether all 
the papers which he held, connected with 
the cause, had not come into his hands as 
attorney for the defendant, and for the pur- 
pose of defending this action. The attor- 
ney answered this question in the affirma- 
tive, on which it was submitted, that he 
could not be asked the question proposed 
on the other side, as all the knowledge he 
had on the subject was obtained by him 
from his client in the purposes of the 
cause. Wightman, J., however, was of opi- 
nion that, whether he had or had not the 
warrant, was a fact within his own know- 
ledge, which he might be called on to an- 
swer in order to let in secondary evidence 
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Miscellaneous. 





of the contents of the instrument itself. 
The question was then auswered, second- 


| 


ary evidence of the warrant was given, and | 


the plaintiff had a verdict. 

On a motion to set aside the verdict, it 
was contended, that the question put to the 
attorney, ought not to have been allowed. In 
Robinson, assignee of Blakey v. Kemp, (5 
Esp. 52,) it was held, that an attorney, hav- 
ing, as such, come to the knowledge, that 
an instrument had been destroyed, could 
not be asked a question which he could 
only answer from knowledge obtained in 


his character of attorney. Lord Ellen- | 


borough there said, ‘I think, if the only 
knowledge he has as to the destruction of 
the instrument was acquired from the con- 
fidential communication made to him as an 
attorney, that he cannot he examined upon 
1t. 

Wightman, J.— The rule I adopted 
was taken from the case of Bevan v. Wa- 
ters, (Moo. & Malk. 235;) there, notice 
had been given on the day before the trial, 
to produce a letter, the party living more 
than one hundred miles from London. The 
letter, not being produced on this notice, 
Sergeant Wilde called the defendant’s at- 
torney into the box, and asked him, whe- 
ther he had that letter in his possession. 
The question was objected to as a viola- 
tion of the rule relating to privileged com- 
munication. Lord C. J. Best said, that he 
recollected, that Lord Mansfield had deci- 
ded, that an attorney was bound to answer 
the question. The object was to let in 
secondary evidence, in case the document 
was not produced, and therefore, he thought 
the question ought to be answered. 

Lord Denman, C. J.—The rule has ne- 
ver been understood to be so extensive as 
is now contended for, and as there is a case 
directly in point, declaring that, fur the 
purpose of letting in secondary evidence 
of an instrument not produced, such a ques- 
‘tion may be put and answered, we are of 
opinion, that the course pursued here was 
right, and that there is no ground for grant- 
ing this application. Coates v. Mudge, 1 
Dowl. P. C. (new series,) 540. 


Desror AnD CreEDITOR. 


Tue following novel application was 
recently made in the Queen’s Bench : 
The Solicitor-General (Sir William Fol- 


lett,) moved for a mandamus to be directed 
to the Lord of the Manor of Wakefield, 
and the keeper of the jail at Halifax, 
within the manor, commanding them to 
give up the body of a debtor, who had 
died within the jail, to his executors for 
interment. It appeared on the affidavits 
made in support of the motion, that an in- 
quest had been held on the body, and that 
the coroner had issued his warrant for the 
burial; but that the jailer refused to give 
it up on demand made upon him, unless 
a certain sum alleged to be due to him for 
the maintenance of the deceased, and for 


| wines, &c., supplied to him, should be 





paid. Lord Denman, C. J.—‘* We think 
the writ should go peremptorily in the first 
instance, and the party may have liberty to 
return any denial or excuse of the charge, 
without being in contempt.” The other 
judges concurred. In re Bailiff of Wake- 
field, 1 Gale & Dav. 566. 

1 REET | 


MISCELLANEOUS, 











Judicial jeu d’ esprit —Counsellor —— was arguing 
a case with great animation before a certain witty 
judge. In the course of his address, he exclaimed, 
“* And now, may it please the court, 1 will simplity the 
matter. Suppose, sir, A. and B. file a bill against C, 
and D. for——"” “Stop,” said the jndge, ‘they can- 
not do that.” ‘*Why not?” asked the counsellor. 
“ Because,” replied the learned jurist, “ D. being be- 
yond C., [q sea] is out of the jurisdiction of the court.” 
The counsellor pocketted his brief, left the court, and 
has not since been heard of. 





Royal titles.—The king of Arracan is styled, “The 
Possessor of the White Elephant and the Two Ear- 
rings;” his majesty of Ava is hailed, “ Brother to the 
Sun and King of the Four-and-twenty Umbrellas!” 
Some of the titles of the kings of Orchan are, “a 
King, spiritual as a ball is round, who, when he rises, 
shades all his people ; from under whose feet is wafted 
a sweet odor,” &c. The sovereign of Mononotapa is 
the “ Great Magician,” and the * Great ‘I hief!” The 
Shah of Persia is the * Branch of Honor, the Mirror of 
Virtue, the Rose of Delight.” 


A Candid Candidate.—A Carolinian newspaper, a 
few years ago,contained the following genuine address 
of an honest gentleman who was a candidate for the 
office of sheriff:—‘* Gentlemen, | offer myself a can- 
didate for sheriff ; 1 have been a revolutiunary officer ; 
fought many bloody battles; suffered hunger, toil, and 
heat; got honorable scars, but little pay. 1 will tell 
you plainly how I shall discharge my duty, should I 
be so happy as to obtain a majority of your suffrages. 
If writs are put into my hands againstany of you, 1 
willtake you if I can, and unless you can get bail, I 
will deliver you over to the keeper of the jail. 2d. If 
judgments are found against you, and executions di- 
rected to me, I will sell your property as the Jaw di- 
rects, without favor or affection; and if there should 
be any surplus money, I will punctually remit it. 3d. 
If any of you should commit a crime (which God for- 
bid) that requires capital punishment, according to 
law, I willhang you up by the neck, till you are dead.” 





= 














